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UNITED STATES DISTRICT COURT 
SOUTEERN DISTRICT OF NEW YORK 


X 
HOWARD LIPINSKI ” 
CASE NO, 76_ Civ 2845 
iajalt JUDGE ene ee 
THE PEOPLE OF THE STATE OF NEW.YORK CLERK'S CERTIFICATE 
Ce | ae eC eae elemtmmnns acid aac oo x 


i, SAYIOND F, EURGHARDT, Clerk of tne District Court of the United States 
for the Southern District of N 


ew York, do hereby certify that the certified 


copy of docket entries lettered A- RB 
numbered 1 thru 5 » Redoexhibitsx ’ 
Ee nen ec ected as cI oh 


appeal in the above entitled Proceeding; e>~ 


o°? 


» and the original filed papers 


inclusive, constitute the record on 


cept for the following missing documents: 


DATE FILED PROCEEDINGS 


6-28-76 Petition for writ of habeas corpus. j 
7-8-76 Defendant's opposition to Writ of habeas corpus} ’ 
7-9-76 Defendant's affidavit by Vincent L, Leibell i ~ 
opposition to writ. a 
7-9-76 Respondent's brief, Supreme Court State of NY &s 
exhibit. i) 
8-6-76 Order that petitioner proceed in forma pauperis. oett: 


IN TESTIMONY: WHEREOF, I have caused the seal of the said Court to be hereun ~~ 
affixed, at the City of New York, in the Southern District of New York, this 8tk 
day of November » in the year of our Lord, One thousand nine hundred and 


seventy six , and of the Independence of the United States the__901lct year. 


é 


ad J 
Wal. No. 233-1975 People, Resnondent, vs lowaia Liptarkt 


3 
Novenber Term 1975 


SLIP THENORAN DUM 


Judgment of conviction affixmed. 


a. 
J Defendant appeals from a judgment convicting him, 
after a jury trial, of attempted petit larceny in viola- 
a 
tion of sections 110.00 and 155.25 of the Penal Law, and 
sentencing him to thirty days in jail. 

In the case at bar, the trial court properly dis- 
missed the charge of petit larceny because the victin's 
agent, a sales clerk, was not deceived by defendant's rep- 
resentation, making it impossible for the crime to have 
been completed. However, this did not bar the court from 
substituting the charge of attempted petit larceny, which 
is a "lesser included offense" of petit larceny (CPL 1.20 

3 
a 
3 
1 
i 


REE 5 ss 


_ i : de 


at 


[37]: see People v. Bauer, 32 AD 2d 463, affd. 26 N¥ 2d 915). 


The information is not jurisdictionally defective 
because it failed to state that Gimbcl's owned the prop- 
exty. It was sufficient to apprise defendant of the nature 
of the charge against him (People v. Paolillo, 15 Misc. 2d 
1031, affd. 307 NY.73G). Additionally, the failure of the 
coniplainant to read the complaint before signing it does 
not constitute a Satel detsce (CPL 100.15), since emit ade: 
ant binned chad that he took an oath when he signed it. It 
is also noted that the return voucher had value, as defined 
by the larceny section of the Penal Law. 

Moreover, the court properly excluded the prior 


oral statements made by the complainant to defendant's 
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father, the People had proved their case without com- 
plainant's testimony through the testimony of another se- 
curity officer who witnessed the event. "Defendant is en- 
titled to cross-examine those witnesses who testify against 
him, but this docs not entitle the accused to argue that 
the prosecution be required to place the complainant on the 
witness stand (cf. Peonle v. Keller, 34 Misc. 2d 269). Ad- 
ditionally, defendant could not call complainant as a wit- 
ness, as he did, and then seek to impeach him by prior 
unsworn oral statements (CPL 60.35{1]), through an offer 

of proof by means of tape recorded conversations. ‘On this 
latter point, we believe that the present evidentiary rules 
should be modified by the Legislature and set forth our 


views below. 


In this state our statutory scheme permits im- 
peachment of one's own witness by admitting prior inconsis-~ 


tent statements, but only where the prior statement was a 


made orally under oath or in writing signed by the witness, 


av 


which is contradictory to the witness' testimony (CPL 60.35 
{1]; CPLR 4514). Yet, the xule that a party vouches for 
the exedthiisen of his witness is riddled with exceptions 
and appears to be headed fox its final resting ground 
(Spanpinatov. A.B.C. Cons. Corp., 35 NY 2d 287; IIIa Wigmore 
on Evidence [Chadburn Rev.] §896 et seq.). Rule 607 of the 
Federal Rules of Evidence permits impeachment of one's own 
witness and rejects the traditional voucher rule "as based 


on false premises" (Advisory Committee Note, Moore's Federal 


Practice Rules Paianhlet, Part 2, p. 615). In criminal cases, 
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the United Statas Supreme Court has noted that the vou~ 


cher rule is primitive (Chambers y. Hississippi, 410 u.s. 


eet eee tie 


284), 
Sound recordings are admissible as evidence-in- 

chief upon Proper auticntication and proper foundation 

(People v. Lulbow,’ 29 n.y. 2a 38; Ann, 57 ALR 3d 746 “Ad- 


mMissibilit Of Inaudible Sound Recordin "7 Anno. se ALR 
RY Of inaudible Sound Recording 


2d 1024, 1048 (impeachment] “Sound Recordings in Evidence"; 
rm N+¥. Jur,, Evidence, §371; Sce Federal Rule of oii tues 
204.59 17 Am. Jur., Proof of Facts, Tape Recordings as Evi-~ 
dence, §60). Furthermore, tape recordings are frequently 
utilized by local courts in lieu of stenographers (see 
People v. Deming, 80 Misc. “a 53). 

Despite the strictures of the predecessor to the 
CPLR, recordings have been held adinissible on the issue of 


credibility in a civil case (Appelbaum Vv, Appelbaum, 84 


so noracane 


NYS 2d 505) and have been the subject of pretrial discovery 
in civil (Baron v. Kings-Suffolk Realty Co., 4 Misc. 2d 

387) and criminal proceedings (People v. Nasser, 60 Misc. 

2d 27). Furthermore, recordings have been admitted to rebut 
the inference of recent fabrication (People v. Feld, 305 
W.%. 322, eens Gen, 305 N.Y. 924). Moreover, the United 
States Supreme cours and the New york Court of Appeals have 
both noted that a taped conversation often is the best evi- 
dence of what was said (Lopez v. United States, 373 U.S. 
427: People v. Gibson, 23 N.Y. 2d 618, cert. den. 402 0.8. 


931; see Hoffa v. United States, 385 U.S. 293; Osborn v. 


United States, 385 U.S. 323). It is, therefore, the view 
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of this court that the State Legislature consider moderniz- 


ing the statutory provisions regarding impeachinent to encom- 


pass “the more sophisticated devices to which our times have 


become accustomed" (People v. Gibson, supra, p. 620) and 


permit a party to impeach his own witness by use of authentica- 


ted tape recorded, statements which contradict the witness’ 


testimony on a material issue, 
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THE PEOPLE OF THE STATE OF NEW YORK 
Respondent, 
against 


HOWARD LIPINSKI, 
Appellant. 


CERTIFICATE 
DENYING 
LEAVE 


I, MATTHEW J. JASEN, Associate Judge of the Court of Appcais of the State of New 


York, do hereby certify that, upon application timely made by the above-named appellant for a 


‘certificate pursuant to CPL 460.20 and upon the record and proceedings herein,® there is no 


question of law presented which ought to be reviewed by the Court of Appeals and permission 


to appeal is hereby denied. 


Dated at Buffalo ,New York : 
‘May 17 9 (76. ° 


\. HAZ. SY) a 


Associate Judge 


Order of Appellate Term, 9th and 10th Judicial 
Districts, ~endered February 26, 1976, affirming 
- Court of Special Sessions, City Court of Yonkers, 
*Description of Order: judgment rendered December 11, 1974. 


Howard Lipinski 
525 Riverdale Avenue 
Yonkers, New York 10705 : 
PAPERS SUBMITTED RETURNED 
Hon. carl A. Vergari HEREWITH. 
District Attorney of Westchester County 
County Court House, lll Grove Street 
White Plains, New York 10601 

Attn.: Carl F. Lodes, Esq., Chief of the Appeals Section 
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TAPE RECORDING MADE AT 87 NEPPERHAN AVENUE, YONKERS, N.Y., BETWEXN 
ARTEUR LIPINSKI AND ROBERT BENDETSON ON MARCH 16, 1974, 


ROBERT BENDETSON: What seems to be the problem? 

ARTHUR LIPINSKI: Well, you tell me, what is the problem? 

R.B.: I saw your son enter the store with a shopping bag. Myself and 
another detective; and followed him down to the Sporting Goods depart- 
ment. Tnside the shopping bag was a 

A.L.: I'm familiar with Gimbels., Is that on the Main Floor? 

R.B.: Ee came in through the Central Park Doors, the Men's Depart- 
ment. We followed him in, He's been in the store before. Well- 
that's beside the point. | 


I saw he had a shopping bag. We followed him down. | Inside the 


ed 


shopping bag nothing was sticking out. ‘.We followed him into the Sporting 
Goods Department. He went right to the tennis rackets. He took two 
tennis rackets off the wall and put them inside the shopping bag. 


Say ctnis and so did somebody else. He then went over to the cash 


tl 


register and produced a receipt for them. And that was that. 

A.L.: He only took two racquets from the wall, you say? 

R.B.: He took two tennis racquets off the wali and put them into a 
shorving vayy./ There was another tennis racquet too; whether he wanted 
to buy it or exchange it or what, I don't know, 7 All I did was, see - 
him take two tennis racquets off the wall and put them into the 


Shopping bes; and walk over to the cash register, 


A.L.: Where was the clerk at that time? 


3.: He was there, by the cash register. 
..L.: Well, how close is the cash resister to the tennis racquets? 
-Z.: IT sould be about ten feet. But there's a counter in front of 


+ She clerk could not see him, 
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AGE 2, ARTHUR LIPINSKI/ROBERT BENDETSON 3/16/74. 


A.L.: You say you saw him in the store before, 
R.B.: That's right. 
A 


° 


Doing what? 


«2? Well 


B 
len 
K.B.: I just saw hin, 
L 
B 


e: That had no bearing on it at all Mister. I do my job, okay? 
| A.L.: But I've been in this store, for example, a thousand times. 
| : I don't know if every time I go into the store you follow me. Or if 
cs you follow everybody in, 
| R.B.: As far as that's concerned, I'll follow anyone I want or whoever 
I think is doing something. 
A.L.: Well, that's the point I'm trying to find out. I've come into 
the store with shopping bags and other kinds of bags. 
R.B.: I'll follow anybody that has a big bag. 
Aals 


In other words, you followed him because he had a big bag? 
R.B.: Sure, 
ALL: Were you able to see what he had in the bag? 

~ RiBw: Yo.” But I know he didn't have two tennis racquets. It was 
wocor tide to have two tennis racquets in there, 
A.L.: How big a bag was it? 
R.B.: Regular size shopping bag. 
A.L.: Well, a regular size shopping bag is big enough 
R.B.: O.K. I've said enough. I saw him take two tennis raccuets and 
put them in the bag-so did my partner; that's all. 


A.L.: Well, how far away were you from him? 


R.B.: I can't tell you that. I can't tell you that. 
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